
 
 

© SAHITA 2012                                                                                                                    1 | P a g e  

Module 3: The legal framework  
 

Module Objectives: 
 
By the end of this session, participants will understand: 

1. The regulatory environment for home ownership in South Africa. 
2. The principles behind the National Building Regulations. 
3. The role of the National Home Builders Registration Council. 
4. The role of the professional home inspector. 

 

Module at a glance: 
 
Topic You will learn 
Deeds Office & title deeds - What is a title deed? 

- How the Deeds Office makes 
property secure. 

- The role of a conveyancing attorney. 
 

Surveyor General - The importance of the diagram. 

National Building Regulations  (NBR) 
 
 

- Functional regulation. 
- Deemed to satisfy rules. 

Local authorities (municipalities) - How the local authority regulates 
building activity. 

- Why plans must be approved. 

National Home Builders Registration 
Council (NHBRC) 
 
 

- The extent of the NHBRC warranty. 
- How the NHBRC measures damage. 
- The role of NHBRC inspectors. 

Consumer Protection Act - The extent and reach of the CPA. 
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The role of the Deeds Office & legal profession  
 
South Africa is among the best in the world in terms of the legal framework within which 
property ownership exists. 
 
With the exception of the tribal areas, which are still under the rule of traditional kings and 
chiefs, all private ownership of property in South Africa is registered in the various Deeds 
Offices.  Every property has a title deed – a type of property identity document, or 
certificate of ownership - all relevant information is recorded in this document.  Title deeds 
contain a wealth of information including details of owners, erf numbers, title deed 
restrictions, sale price and information regarding bond holders. 
 

       
  
 
The title deeds of a particular property are amended by specialist attorneys who are called 
“conveyancers” or “transferring attorneys”.  Each time a property changes hands, or if a 
new mortgage bond is registered, or if the property is  sub-divided, consolidated, or if there 
is any change regarding the usage of the property, then a conveyancer must record the 
changes.   
 
Each time there is some change, the title deeds are then lodged with the Deeds Office for 
scrutiny and approval of the change.  Once the change has been approved and recorded by 
the Deeds Office, then the title deeds are released and handed to the owner, or to the 
mortgage bond holder (normally a bank). 
 
The rigorous Deeds Office system ensures that owners of South African property have 
security, and can buy or sell property with reasonable certainty that their rights regarding 
that property are both identifiable and protected.   The South African Constitution 
guarantees these rights of ownership and tenure. 
 

An “erf number” is a unique number attached to every 
registered erf. (An erf is also called a “plot”, or a “stand”).  
The erf number is similar to a person’s identity number 
inasmuch that both should be unique.  
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The Surveyor General  
 
Included in the tile deeds of every property is a diagram drawn by a professional land 
surveyor and approved and registered by the Surveyor General’s office.   This diagram 
provides the co-ordinates, dimensions and also information regarding servitudes and 
locations. 
 
                               

 
 

 
 
 
 

 
National Building Regulations  
 
The National Building Regulations (NBR) are a comprehensive set of rules governing all 
aspects of the building industry in South Africa.  These are the regulations, which are 
enforced by the local authorities and ultimately by the courts.  Various industry associations 
also play a role in ensuring that there is adherence to these regulations.  Changes to the 
National Building Regulations must be published in the Government Gazette.  
 
The SA Bureau of Standards has produced a document SABS 0400 (also known as SANS 
10400) which includes a discussion of certain portions of the NBR and the Building 
Standards Act 103 of 1977.  SANS 10400 defines the scope and content of the NBR.  It is 
basically an explanation and commentary on how one should apply the NBR.  SABS states in 
the preface to SABS 0400 that the document “is not intended to be a handbook on good 
building practice”.  This role is fulfilled, to a degree by the NHBRC manuals (see below). 
 

  
 
 
 
 

It is important to understand that the National Building 
Regulations embrace “functional” rather than “prescriptive 
regulations” wherever possible.  As a home inspector you should 
ensure that you understand the difference – explained below. 

Did you know… 
The boundaries of the property are marked by the 
surveyor with pegs and in the event of a dispute – if the 
original pegs cannot be located – then the property in 
question may need to be re-surveyed. 
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A “functional regulation” is one which sets out a requirement for the performance of a 
building (“performance” is the ability of the building to withstand stresses arising from use, 
expected lifespan, weather or other natural forces).  “Performance” should focus upon the 
building’s intended function or purpose, without limiting the materials to be used, 
dimensions or methods of construction. 
 
 “Functional regulation” is the opposite of “prescriptive regulation” which usually 
prescribes in detail what materials may be used, what the dimensions shall be and how the 
building should be constructed. 
 
The adoption of “functional regulation” stems from the principle that building regulations 
should encourage any type of building, rather than be narrowly restrictive.  The main 
objective (which is in the spirit of deregulation) is to allow the designer of the structure, the 
maximum possible freedom in design, while still ensuring adequate control over the end 
product.   A secondary objective of “functional regulation” is to encourage the use of 
innovative designs and building systems, the revival of satisfactory traditional building 
methods and the rehabilitation of old, but always structurally sound buildings. 
 

 
 
 
 
 
 

     
A functional regulation may state: “An external wall of a building shall be capable of safely 
sustaining and transmitting to the foundation all the loads to which it is likely to be 
subjected and shall provide adequate resistance to rain penetration.” 
 
An equivalent prescriptive regulation may state: “Any external wall of a building shall have 
a minimum thickness of 230mm and shall be constructed of well-burnt clay brick bedded in 
a cement mortar made of 1 part of cement to 4 parts of river sand.” 
 
It can readily be seen that the above example of a prescriptive regulation completely stifles 
innovation because, no matter what other materials are available, only clay brick may be 

 
 
The NBR functional regulations encourage diversity and 
innovation. Here is an example of the difference 
between “functional regulation” and “prescriptive 
regulation” as regards the building of an exterior wall: 
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used and no matter what the anticipated load is, nor how strong the units are, nor how 
thorough the design has been, no wall thickness of less than 230mm will be permitted.  
 

Deemed to satisfy rules 
 
The NBR, by adopting functional regulation, have deliberately left free for designer’s 
questions regarding the choice of materials and methods of design and construction.    
 
     

 
 
   
 
 
 

Factors which may have to be considered regarding the standard of performance would 
include: 
 

 The intended use of the building – this is the length of life which the local 
community would expect from this building.  

 The size of the site and the environment in which the building is to be erected.    
 In addition, it may be necessary to take into account the availability and affordability 

of materials, ease of maintenance, the degree of risk which can be allowed, and 
even the background and aspirations of the local community. 

 
The anticipated life expectancy of a building also plays a major role in regulating its 
functional design.   For instance a multi-storey urban high rise has different requirements to 
a small “wattle and daub” house built in a rural area – although both structures should still 
satisfy (at least in theory!) the functional regulations of the NBR.  
 
The urban high rise will be subject to various high load factors, it will be expensive to 
construct, it will be expected to last 50 years and it will pose a variety of risks to its 
occupants and to the community at large.  The wattle and daub hut in the rural area would 
normally only be expected to last two rainy seasons after which it would be expected to 
collapse or, at least, to require major maintenance. 
 

What has been standardised by the National Building 
Regulations is a “standard of performance”.  In other 
words, the general requirement that the structure or 
element of the structure should fit the purpose which it 
was intended to serve.   
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Both of these structures – the urban high rise and the rural “mud house” – each using very 
different materials, design and construction systems, can fulfil the requirements for 
satisfactory performance in terms of the functional regulations of the NBR. 
 

The role of the local authority  
 
Local authorities (municipalities and regional services councils), through their by-laws and 
through the enforcement of laws and standards such as the National Building Regulations 
and Building Standards Act (Act 103 of 1977), control what owners of property can do with 
their properties. 
 
This local control governs usage and zoning (residential, commercial, density and so on) and 
also the type and standard of buildings which owners can erect on their properties. 
 
In theory at least, plans for all new structures must be drawn by a competent person 
(architect or draftsman) and submitted to the local authority for approval.   The building 
inspectorate of the local authority will then check these plans for compliance with the local 
by-laws and with national laws and regulations. 
 
The local authority planning department will check the proposed plans and consider items 
such as: 
 

 The “building line”.  This is the lines on each erf, prescribed by the local authority, 
beyond which the erection of permanent structures is not permitted.  The position 
of the building line, measured from the boundaries of the erf, will often vary from 
suburb to suburb and usually also vary with respect to street frontage and side and 
back boundaries. 
 

 The building height.  The maximum height of a house may also vary from suburb to 
suburb and a local authority will stipulate the maximum permitted height of a 
building on a particular erf.  This height is usually measured from the lowest ground 
level abutting any wall of the building to the underside of a flat roof, or to a point on 
a pitched roof halfway between the eaves and the ridge of the roof. 
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 Servitudes registered against the property.  Such servitudes may include right of 
access/traverse of the property by neighbours (example a pan handle driveway), or 
service servitudes for drains, electricity or water.  Building over servitudes would 
obviously not be allowed by the local authority. 

 
 Before granting approval for building plans, the local authority will also consider 

aspects such as traffic management (regarding the positioning of driveways and 
existing traffic conditions in the surrounding streets) and also environmental and 
heritage aspects (as regards historic buildings or existing trees on the property or 
pavement) 
 

. 
 
 
 
              
 
 
 
 
 
 
If there are no departures, planning approval within three months may usually be expected.   
If there are departures, the public participation process can delay matters considerably – 
sometimes for years.  Many developers have been forced to abandon schemes because of 
long delays caused by departures and zoning issues. 
 
Once the plans have been approved by the local authority and all fees paid, then – and only 
then – can the owner of the land proceed with construction.   
 
An inspector employed by the local authority will be expected to check on the building site 
regularly to ensure that the actual structure complies with the plan approval.  The finance 
department of the local authority will also be informed of the improvements and in due 
course the property owner will start paying more in municipal rates (taxes) as a result of the 
higher valuation of the improved property. 
 

Departure notice 
If the plans do not comply with any aspect of national 
building regulations or local bylaws, then the local 
authority may reject the plans, or it may be prepared to 
grant approval “subject to a departure notice”.  This 
means that all affected neighbours – and sometimes the 
wider public – must be properly informed of the proposed 
departure and given the opportunity to comment or 
protest. 
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Local authority governance and the NBR 
 
The local authorities in South Africa (municipalities) play a central role in enforcement of 
the NBR and the accompanying SABS 0400 documentation.  
 
Because not all building designers want to use innovative solutions, SABS 0400 provides 
designers and builders with a conventional solution in the form of a simple prescriptive rule 
to accompany any National Building Regulation which is in functional form.  These so-called 
deemed-to-satisfy rules (amplified practically by the NHBRC manuals for instance) provide 
guidance on the conventional method of complying with the functional regulations of the 
NBR.   
 
If the application for approval to the local authority shows compliance with the deemed-to-
satisfy rule, then the local authority must accept this aspect of design as complying with the 
relevant regulation of the NBR.  However, it is important to note that a deemed-to-satisfy 
rule is not in itself a regulation and is therefore not mandatory. 
 
 
  
 
 
 
 
 
 
A competent person may produce a rational design and submit this design to the local 
authority for approval.  
 

 A “competent person” is defined as an engineer or other approved “competent 
person” who is competent by virtue of his experience and training. 
 

 A “rational design” is defined as any design involving a process of reasoning and 
calculation which may include any such design based on a code of practice, or other 
relevant technical document. 
 

It must be remembered that compliance with the 
deemed-to-satisfy rules of SABS 0400 is not the only 
way to comply with the related functional regulation 
in the NBR.   
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The local authority may require the designer to justify his rational design and to prove that 
it complies with the functional regulation of the NBR.  Where there is doubt, the local 
authority may call for more information which would normally take the form of one or more 
of the following: 
 

 A test report from the SABS or from the CSIR 
 

 An Agreement certificate issued by the Agreement Board – this is a statutory body 
which exists to certify innovation and technological development within the South 
African construction industry 
 

 Verification of a design by an independent professional engineer.  (Typically with 
house building, such verification is required in the form of engineer-designed roofs, 
slabs and sometimes foundations).  The engineer is required to provide the design, 
supervise or check the construction, and then produce a certificate of approval.  This 
certificate needs to be submitted to the local authority before a certificate of 
occupancy will be issued by the local authority. 

 
SANS 10400 code of practice is divided into 23 parts, named A-W (there is no part I).   
Where relevant each of these sections is divided into two: The functional regulation and the 
deemed to satisfy rules. 
 

 
 

 
Helpful tip… 
Copies of SANS 10400 (which are copyright) can be obtained from the SA 
Bureau of Standards; Private Bag X191; Pretoria; Republic of South 
Africa; 0001.  Extracts from the regulations can be found on the internet 
by doing a Google search. 
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National Home Builders Registration Council 
 
The National Homebuilders Registration Council (NHBRC) is a statutory body which was 
established in terms of the Housing Consumers Protection Measures Act 95 of 1998. This 
law compels all home builders to register with the NHBRC, and requires that all new homes 
are enrolled prior to the commencement of building.   Banks will not grant a mortgage bond 
over a new property if the house has not been enrolled with the NHBRC. 
 
 

              
 
The buyer or owner-builder of a new home, which is being/has been built under the aegis of 
the NHBRC, should do the following to protect themselves: 
 

 Ask to see the building contractor’s current NHBRC registration certificate (these 
certificates must be renewed annually), or telephone the NHBRC to confirm whether 
the home builder is still registered 

 Obtain proof that the new home has been enrolled with the NHBRC. 
 Ensure that the builder provides a written contract for the building of the new 

home. (The NHBRC is able to provide suggested standard forms of contracts that are 
generally acceptable in the building industry.)  

 Variations to the contract as regards extras, specifications or finishes, very often 
become the subject of later disputes.  All variation orders (VO’s) should be reduced 
to writing. so as to constitute a formal agreement regarding the scope of the VO and 
the agreed cost.  

 Owners of new homes should keep a copy of the original contract, and all VO’s and 
other documents. 

 Owners of new homes should draw up a list of all problems and defects (snag list) 
before moving into the new home. (The snag list should be handed over to the home 
builder no later than 90 days of date of occupation.) 

NHBRC Warranty 
Included in the NHBRC enrolment is protection for the 
housing consumer in the form of a five-year warranty 
against structural defects in the new home.   
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The Consumer Protection Act 
 
South African home buyers now have some consumer protection under this new law which 
came into force on 1 April 2011.  The Consumer Protection Act (CPA) covers all types of 
transactions including property transactions. 
 
The basic thrust of the law is to ensure that the consumer should not be misled or 
exploited.   As far as this law pertains to property, property professionals such as estate 
agents and developers now have a legal responsibility to ensure that buyers are dealt with 
fairly and that all relevant information regarding the property transaction is disclosed up-
front.  This “relevant information” obviously includes information on the physical condition 
of the property, and also information regarding legal compliance with all of the various laws 
applying to the property.  
 
The CPA applies to an individual or a company who, in the ordinary course of their business, 
sells something, or provides a service, regardless of the size or turnover of the supplier.  
This means that all professional estate agents, property developers and builders are 
affected by the CPA and are now required by law, to ensure that consumers buying 
property through their agency, are fully informed regarding all relevant aspects of the 
property being sold. 

     

 

The advent of the CPA means that estate agents, property developers and builders now 
have a legal duty to look after the interests, not only of the seller or landlord, but also of the 
buyer and tenant.  Complaints against estate agents can now be taken to the National 
Consumer Commission in circumstances where the only recourse in the past for an unhappy 
buyer or tenant would have been a complaint with the Estate Agents’ Affairs Board (EAAB) 
or to sue the agent (very expensive). 

Caution…  
The CPA does not apply to a sale or the supply of services which takes 
place on an ad hoc basis, and which is not done in the ‘ordinary course 
of business’ – for example, the sale of a family home by an individual.   
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The estate agent does, however, fall within the ambit of the Act in relation to the estate 
agency services they render which includes the marketing of property.  Both sellers and 
buyers are “consumers” in relation to the estate agent who is the provider of professional 
marketing services. 

Developers and investor sellers, who buy and sell property in the ordinary course of their 
business, will fall within the ambit of the CPA both in respect of the marketing of their 
properties as well as the actual agreements that are concluded.   

An agent can also be held liable for false and misleading advertising by an unhappy buyer 
even if the sale itself falls outside the ambit of the Act.   

 

 
 

 

 

Before you take the online test, please…… 
Make sure that you are thoroughly familiar with the material in this 
module before completing the online test.  The more familiar you make 
yourself with the information presented in this Module the better you 
will be as a professional home inspector. Review thoroughly all areas 
of this module before and during the open book online test.  
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